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PART 1 - INTRODUCTION

1. Climate change, caused by greenhouse gas ("GHG") emissions, is the

gravestglobalpublichealth threatofthe21stcentury. GHGemissionsdo notrespect

provincial or national borders, and neither do the detrimental public health effects

they cause. The Canadian Public Health Association ("CPHA") submits that a public

health approach to this public health problem requires national and inter-

jurisdictional action on GHG emissions. Parliament is constitutionally empowered to

create a framework for that approach.

2. CPHA submits that the Greenhouse Gas Pollution Phcing Act (the
"GGPPA")

is constitutional under the national concern branch of the "peace, order and good

government" ("P.O.G.G.") power. Their serious interprovincial and national public

health impacts render GHG emissions a matter of national concern under P.0.G.G.

Acoordinated, consistent, and evidence-based national approach is necessary from

a public health perspective and is available to Parliament. In the alternative, the

GGPPA is constitutional pursuant to the criminal law power. Public health is a

fundamental concern of the criminal law. Valid use of the criminal law power

includes regulation of large-scale threats to public health, including GHG emissions.

3. CPHA submits that public health is a constitutional responsibility of

government shared across different jurisdictions. Co-operative federalism favors

concurrent distribution of jurisdiction, allowing the federal government to address

the national public health threat posed by GHGs.

PART II -SUMMARY OF FACTS

A. CPHA and the public health approach

4. CPHA has supported evidence-based solutions to Canada's public health

challenges for over a century. Founded in 1910, CPHA is a national, non-partisan,

non-governmental organization with links to the international community. Its primary

purpose is to represent the interests of public health across Canada.1

' Affidavit of lan Culbert affirmed November 29 2018, Tab 2 (Culbert Affidavit] at paras 5-8



5. Public health focuses on protecting and improving the collective health ofthe

broader community. Public health is a discipline distinct from health care - while

heath care treats an individual's lung cancer, public health promotes abstention from

tobacco to prevent cancer. Public health applies an evidence-based approach to

promote health and equity across communities, services, programs and policies.2

In Canada, the public health approach has revolutionized human well-being.3

6. Public health experts have long recognized the inextricable link between

human health and the environment. Human health outcomes are inseparable from

environmental conditions and policies.4

B. The serious borderless public health impacts of climate change

7. There is no dispute in this reference that climate change is caused by human

GHG emissions and presents risks to Canada.5 These risks are unprecedented,

both nationallyand internationally.

8. Substantial and irrefutable scientific evidence demonstrates that serious and

extensive public health impacts are caused, and will be caused, by climate change.

The Reports of the Intergovernmental Panel on Climate Change ("IPCC")6, for

example, are authored by hundreds of experts and cite thousands of studies.7

These reports are corroborated by Environment Canada's Report to the UN8and

CPHA's Lancet Countdown 2018 Report: Briefing for Canadian Policy Makers, an

outlook on the public health dimensions of climate change with an emphasis on

Canada-specific impacts. The health threats of climate change are recognized in

the GGPPA's preamble.9

2 Report of �e Slafe ol Public Health in Canada (2008), Exhibit E to Culbert Affidavit, CPHA's Record, Tab 2E at 7
3 For more details, see Public Health: A Conceptua! Framework, Exhibit B to Culbert Affidavit, CPHA's Record,
Tab2Bat3-4.
4 Report ofthe State ofPublic Health in Canada (2008), supra note 2.
5 Factum of the Attomey General of Saskatchewan [Saskatchewan Factum] at para 1.
° 20(4 fPCC Fitth Assessment Synthes/s Report. Exhibit C to Affidavit of John Moffet sworn October 25 2018
[Moffet Affidavit], Canada's Record, Volume I, Tab 1C [2014 IPCC Report] and 20)8 fPCC Speciaf Report,
Exhibit D to Moffet Affidavit, Canada's Record, Volume I, Tab 1D [2018 IPCC Report].
7 IPCC Factsheets, Exhibit G to Culbert Affidavit, CPHA's Record, Tab 2G
8 Canada's 7th Communication National Communication on Climate Change, Exhibit G to Moffet Affidavit,
Canada's Record, Volume I, Tab 1G [Canada UN Communication].
9 Greenhouse Gas Pollution PricingAct, SC 2018, c 12, s 186 [GGPPA], Preamble



9. Globally, increases in atmospheric temperature are projected to increase

morbidity and mortality from heat-related illnesses such as heat stroke, heat edema,

heat rash, heat stress, acute cardiovascular disease and renal disease.10 Similarly,

reduced air quality from GHGs will likely increase morbidity and mortality due to

asthma, ischemic heart disease, stroke, and respiratory diseases.11 Vector-borne

diseases are increasing in prevalence and are likely to continue their advance as

warming temperatures expand the geographic range of insect species.12 Extreme

weather events, including flooding, droughts, cyclones, humcanes and wildfires are

expected to increase in frequency and intensity.13 In addition to their immediate

danger to human life, extreme weather also threatens food security by undermining

crop yields,14 Indigenous hunting and gathering practices,15 and fisheries.16

10. The public health impacts ofclimatechangeare already being felt in Canada,

where warming is happening at double the global rate.17 For example, an extreme

heat-wave in 2018, attributable to climate change, caused over 90 deaths in

Quebec.18 In 2017 and 2018, British Columbia experienced the most dangerous and

expensive wildfire seasons in provincial history.19 Across Canada, climate change

has caused a surge in tick-borne Lyme disease and mosquito-borne West Nile

virus.20 Most vulnerable is Canada's North, where warming is occurring at as much

as triple the global rate. The rapid thawing of the permafrost underlying most

infrastructure in the Aretic and ice road networks presents a variety of unique and

profound risks to the health and safety of Northern people.21

11. The scientific consensus is that, without rapid mitigation of GHG emissions,

the public health impacts will only intensify.22

10 Lancet Countdown Report, Exhibit D to Culbert Affidavit, CPHA's Record, Tab 2D at 8.
"ff)/dat11.
12 fPCC 2018 Report, supra note 6 at 85.2.
13 IPCC 2014 Report, supra note 6 at 8, 15
14 IPCC 2014 Report, supra nate 6 at 6.-t5

Canada UN Communication, supra note 8 at 186,
18 fPCC 2014 Report, supra note 6 at 6.-t7

Canada UN Communication. supra note 8 at 178.
18 Lancet Countdown Report, supra note 10 at 8.
19 Affldavit of Tim Lesiuk, British Columbia's Record [Lesiuk Affidavit] at para 8.
20 Canada UN Communication, supra note 8 at 188.
21 Canada UN Communication, supra note 8 at185-186.
22 IPCC 2014 Report, supra note 6 at 18; fPCC 20)8 Report, supra note 6 at B5 2



12. Saskatchewan has conceded that GhlG emissions present a borderless

problem.23 GHGs emitted in one province exacerbate the greenhouse effect, which

increases the risk of impacts across Canada, in other provinces and territories. The

public health impacts caused by those GHG emissions are also borderless - vector-

borne diseases, heatwaves, and wildfires are not restrained by political boundaries.

PART III - POINTS IN ISSUE AND ARGUMENT

13. The only issue is whether the GGPPA is intra vires of Canada.

A. The public health approach supports federal authority to coordinate
an inter-jurisdictional response to climate change

14. Consistent, coordinated, evidence-based subnational, national and

international action is required to address the public health risks of climate change.

Public health evidence supports the Attorney General of Canada's conclusions that

a failure of one province to act with respect to GHGs will undermine efforts to

address climate change,24 and a failure of one province to price carbon can

undermine pricing efforts elsewhere.25

15. The IPCC has concluded with a high degree of scientific certainty that

mitigating the severity of climate change impacts will require a) rapid and far-

reaching action to reduce GHG emissions across sectors;26 and b) some form of
"budgeting" of GHG emissions on national and international scales.27Without co-

operative multi-level governance, the IPCC concluded that it will be difficult to

overcome regional constraints and achieve emissions reductions targets.28 Carbon

pricing, in particular, has been hindered in various jurisdictions by inconsistent

standards.29

16. CPHA submits that public health is ultimately a constitutional responsibility of

government. Stewardship, a core principle of public health, places a duty on

23 Reply Factum of the Attomey General of Saskatchewan [Saskatchewan Reply Factum] at paras 20-21 .
24 Factum of the Attomey General of Canada [Canada's Factum]., at paras 93-97
""' Ibid, at paras 94-96
2e IPCC 2018 Report, supra note 6 at C2
27 IPCC 201S Report, supra note 6 at B5 6.
28 fPCC 2014 Report, supra note 6 at 26; IPCC 2018 Report, supra note 6 at 07 2
28 fPCC 2014 Report, supra note 6 at 30.



governmentsto actinwaysthatenhancethe health ofcommunities.30 Froma public

health perspective, Parliament has a responsibility to protect Canada's public health

from the national threat of GHG emissions. The Court of Appeal of The Hague

recently found that the Netherlands' failure to take timely action to reduce GHGs

contravened the right to life guaranteed by Article 2 of the European Commission

on Human Rights.31 Canada is similarly responsible to protect the right to life, liberty

and security of its people enshrined in section 7 of the Charter of Rights and

Freedoms in the face of the borderless public health effects of climate change.

Parliament must be constitutionally empowered to fulfill its responsibility.32

17. As with other national public health issues such as communicable disease

prevention or tobacco control initiatives, the federal government has a necessary

role to coordinate Canada's approach to climate change to protect Canada's public

health.33 As discussed below, this role may be validly carried out either through the

P.0.G.G. power or the criminal law power.

B. The GGPPA is intra vires Canada under the national concern branch
ofP.O.G.G.

18. CPhlA adopts the Attorney General of Canada's description of the relevant

factors to be considered when determining whether a matter constitutes a national

concern.34 CPHA agrees with Canada that the pith and substance of the GGPPA is

to incentivize the behavioural changes necessary to reduce Canada's GHG

emissions by ensuring that GHG emissions pricing applies throughout Canada.35

30 CulbertAffidavit, supra note 1, at para 19,
3-1 Court of Appeal, The Hague, October 9, 2018, Urgenda Foundation v The State of the Netherlands, Case
Number: 200.178.245/01 (The Netherlands) (Attorney General of Canada Book of Authorities (Canada's
Authorities], Vol 2, Tab 40), at paras, 73, 76, The Court of Appeal of the Hague found the Netherlands had
contravened its duty of care by not wanting to reduce its emissions by at least 25% by the end of 2020.
32 See Delgamuukw v. British Columbia, [1997] 3 S C R 1010 (SCC) at para 176 (CPHA's Authorities, Tab 2):
Per LamerC.J., the government, isvestedwith constitutional responsibilityforthewelfareofCanada'saboriginal
peoples and must have the power to leglsiate in relation to aboriginal rights to land. Similarly, as Canada has
the responsibflity to safeguard Canada's public health from GHG emissions, it must have the power to legislate
in relation to GHGs.
33 Culbert Affidavit, supra note 1 at paras 33-34
34 Canada's Factum at para 83.
35 GGPPA Preamble, supra note 9.



19. CPHA's submissions uniquely focus on the constitutional implications of the

public health impacts at issue. As discussed below, the nature of these impacts

matters constitutionally.

/'. GHG emissions are a national threat to public health and a national concern

20. When assessing whether GHG emissions are of national concern, it is critical

to assess their public health impacts. In particular, it is the nature and scope of those

impacts that engage Canada's jurisdiction under P.0.G.G. As Estey J. held in

Schneider v the Queen, health is:

an amorphous topic which can be addressed by valid federal or
provincial legislation, depending on the circumstances of each case
and on the nature and scope ofthe health problem in question.36
[Emphasis added.]

Estey J. further held that federal legislation in relation to health "can be supported

where the dimension ofthe problem is national ratherthan local in nature."37

21. That is the case here. GHG emissions constitute a matter of national concern

for the purposes of P.0.G.G. because their public health impacts are, (1) borderless

in nature and (2) national in scope. As a result, GHG emissions have attained

such dimensions as to affect the body politic of the Dominion, and to
justify the Canadian Parliament in passing laws for their regulation or
abolition, in the interest ofthe Dominion.38

22. This Court may find a matter to be of national concern where, as here, there

exists:

(a) a distinctive, recognizable subject matter that;
(b) has the potential to cause adverse public health impact(s) on an

interprovincial or national scale; and
(c) where failure of one province to act will impair effective mitigation of

the public health impact(s).

23. P.0.G.G. has been identified as supporting federal public health legislation

since the earliestjurisprudence. In Russell v. the Queen, the Privy Council drew an

38 Schneider v The Queen, 1982 CarswellBC 241 (SCC), at para 75 [Schneider] (CPHA's Authorities, Tab 9).
37 lbida\ para 75.
38 Ontario (Attorney General) v. Canada (Attorney General), [1896] UKPC 20 (Privy Council) at 9
(Saskatchewan's Factum, Part VII, Authorities [Saskatchewan's Authorities], Tab 8)



7

analogy with the criminal law and upheld temperance legislation under the P.0.G.G.

power because it protected national public health and safety.39

24. In Standard Sausage Co. v Lee, the British Columbia Court ofAppeal found

federal food safety laws were intra vires of Canada pursuant to the P.0.G.G.

power.'10 In so holding, the Court found that food safety was a matter of national

public health requiring national action:

it is difficult to apprehend how [Canada] can discharge its paramount
duty "to make Laws for the Peace, Order and Good Government of
Canada" throughout the whole realm and not merely in parts of it,
without "making laws" to secure and protect the public health in its
food supply.41

25. In Crown Zellerbach, the Ocean Dumping ControlActat issue was concerned

with the effect of pollution, not only on the environment, but also on human health.42

This was evident in the parts of the Act cited by the Court, including a prohibition on

granting dumping permits if the dumped substance would not be rendered harmless

and would endanger human health (s. 9 (5)(a)) and the ability of the Minister to

include terms in a permit in the interest ofhuman life (s.10(2)).43

26. The matter at issue in Crown Zellerbach is similar to what is at issue here -

the regulation of specific, human activities with borderless, negative public health

impacts. There the activity was dumping harmful materials into the ocean. Here it is

emitting harmful GHGs into the atmosphere. In both cases "it is because ofthe inter-

relatedness of the intra-provincial and extra-provincial aspects of the matter that it

requires a single or uniform legislative treatment."44 And there, as here, the matter

38 Russellv. the Queen, [1882] UKPC 33 [Saskatchewan's Authorities, Tab 32].
"° Standard Sausage Co v Lee, 1933 CarswellBC 83 (BCCA) [Standard Sausage], at paras 11, 41^16 (CPHA's
Authorities, Tab 10)
41 Standard Sausage Co v Lee, ibid, at para 1 1. The Supreme Court, in Labatt Breweries, later acknowledged
Parliament's "health

jurisdiction" under POGG: Labatt Breweries v Canada (Attorney General), 1979
CarswellNat 7 (SCC) at para 17 (CPHA's Authorities, Tab 3)
42 R. i/. Crown Zellerbach Canada Ltd., [1988] 1 SCR 477 (SCC), at 408 [Crown Zellerbach] (Canada's
Authorities,Vol1,Tab24)
43 Crown Zellerbach, ibid at para 408-411.
44 Crown Zellerbach, ibida[ para 434.



was distinctive enough to be the subject of an international agreement; a fact relied

on by the majority in Crown Zellerbach45

27. Again, in Ontario Hydro v. Ontario (Labour Relations Board), the national

public health implications of nuclear power supported a finding that the legislation

was constitutional under P.0.G.G.46 Lamer C.J., echoing the majority in his

concurring decision, found that the "extent ofthe federal government's interest in

nuclear power production is its interests in health, safety and security."47

28. Similarly, in Canadian Blood Services v. Manitoba (Human Rights

Commission), the Manitoba CourtofQueen's Bench upheld federaljurisdiction over

the safetyofthe blood supplyand blood products underthe nationalconcern branch

of P.0.G.G48 The Court relied on Professor Hogg's position that

the peace, order and good government power extends to public health
matters that have attained national dimensions, either under the
national concern branch ofthe power, orunderthe emergency branch
of the power.49

29. Climate change caused by GHG emissions presents a grave national and

international public health threat. Parliament is empowered under P.0.G.G. to meet

this borderless threat and overcome provincial inability through the GGPPA. This

ability to act nationally in furtherance of public health is one of the purposes and

values of a federal system.

(/. Co-operative federalism favors concurrent distribution ofjurisdiction over
the national public health threat of GHG emissions

30. Jurisdiction over public health, like the environment, is shared between the

federal and provincial governments. As argued above, CPHA submits that all levels

of government share a responsibility to protect and advance public health. Contrary

45 Crown Zellerbach, ibid at 436. There, the Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter, here the Paris Agreement. These are both UN conventions,
'"" Ontario Hydm v Ontario (Labour Relations Board). 1993 CarswellOnt 1012 (SCC) [Onterio Hycfro], at para 85
(CPHA's Authorities, Tab 5).
47 Ontario Hydro, ibid, at 31
48 Canadian Btood Sen/ices v Manitoba (Human Rights Commission) 201 1 MBQB 312 at paras 18, 46 and 47
(CPHA'sAuthorities,Tab1).4°fb(cfatpara34.



to Saskatchewan's submissions, existing provincial carbon pricing schemes and the

federal GGPPA can co-exist under the national concern branch of P.0.G.G.

31. Saskatchewan cites Crown Zellerbach to argue that the P.0.G.G. power

confersexclusivejurisdiction.50 Crown Zellerbach does notsupportSaskatohewan's

position. While Le Dain J. quoted Beetz J. with respect plenaryjurisdiction, Le Dain

J. confirmed that the provincial inability test:

must not, however, go so far as to provide a rationale for the general
notion, hitherto rejected in the cases, that there must be a plenary
jurisdiction one order of government or the other to deal with any
legislative probtem.51 [emphasis added]

32. Saskatchewan's contention that a matter of national concern displaces

provincial power is at odds with the double aspect doctrine and co-operative

federalism. The Supreme Court has long departed from the "watertight"

compartments analysis of the Privy Council, recognizing that not all activities in

society must fall exclusively under a federal or provincial head of power. As Binnie

and LeBel JJ. held in Canadian Western Bank, the double aspect doctrine:

recognizes that both Parliament and the provincial legislatures can
adopt valid legislation on a single subject depending on
the perspective from which the legislation is considered, that is,
depending on the various "aspects" ofthe "matter" in question.52

33. Double aspect is especially applicable to public health. While provinces have

jurisdiction over front-line healthcare, Parliament can legislate to address national

public health concerns.53 Provinces' powerto legislate in the area ofhealth does not

exclude Parliament's authority to target public health evils.54

34. Where there is overlap, both federal and provincial provisions stand unless

they are in conflict - that is, where dual compliance is impossible. Courts narrowly

construe conflicts to allow provincial laws to coexist with federal laws so long as they

50 Saskatchewan Reply Factum at paras 40 and 41.
51 Crown Zellerbach, supra note 42, at 432-^34
52 Canadian Western Bank, [2007} 2 SCR 3 at para 30 (Canada's Authorities, Vol 1, Tab 11).
53 Schneider, supra note 36 at para 75. According to Canadian Blood Se/v/ces, supra note 48 at para 46,
provinces have jurisdiction under 92(7), 92(13) and the residua! clause while Parliament has jurisdiction under
91 (27)and P.0 G.G.
54 Qu6bec (Procureur g6n6ra!) c. Canada Procureurg6n6ral), 2010 SCC 61 at para 57 [Reference re Assisted
Human Reproduction Acf\ (Saskatchewan'sAuthonties, Tab21).
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do not expressly contradict federal law.55 As Dickson J. found in Multiple Access v.

McCutcheon:

In principle, there would seem to be no good reason to speak of
paramountcy and preclusion except where there is actual conflict in
operation, as where one enactment says "yes" and the other says
"no"; "the same citizens are being told to do inconsistent things";
compliance with one is defiance of the other.56

35. There is no conflict between the GGPPA and provincial climate change laws

like Saskatchewan's Prairie Resilience Plan. Saskatchewan's performance-based

standards do not conflict with the GGPPA's pricing system.57 Furthermore, to the

extent Saskatchewan overlays additional subsidies to support low carbon

innovations, there is also no conflict. The minimum floor is GGPPA's carbon pricing

scheme, and it is open to the provinces to do more to combat the serious public

health threat of climate change. Dual compliance is not only possible here; in the

CPHA's view, it is also necessary from a public health perspective to combat this

public health threat.58

36. Parliament does not undermine its own jurisdiction by legislating a degree of

discretion to provinces. In the recent Reference re: Pan-Canadian Secuhties

Regulation, 59 the Supreme Court defined "co-operative federalism" as an
"interpretive aid" favoring "a harmonious reading of statutes enacted by the federal

and provincial governments which allows for them to operate concurrently."60 The

Court unanimously upheld a federal regulatory scheme despite it deferring to

existing provincial regulations. Just as the national securities legislation was validly

enacted to address any risk that "slips through the cracks" and posed a threat to the

Canadian economy as a whole, 61 the GGPPA operates to address the

interprovincial threats of climate change where a province chooses not enact its own

carbon pricing system.

55 Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 [Multiple Access} (CPHA's Authorities, Tab 4).
56 Multipla Access, ibid, at para 48 (CPHA's Authorities, Tab 4)
57 Saskatchewan Prairie Resilience Pian. Saskatohewan's Record at Tab 10.
5SAffidavitofJohnMoffet,affirmedOct252018,Canada'sRecord,Voll,Tab 1,atpara46.
58 Reference re Pan-Canadian Securities Regulat/on, 2018 SCC 48 [20)8 Securities Reference}. (CPHA's
Authorities, Tab6).
6° 2018 Securities Reference, ibid, at para 17, citing R. v. Comaau, 2018 SCC 15, at para 78.
61 2018 Securities Reference, ibid, at para 92.
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37. Similarly, the Manitoba Court of Queen's Bench in R. v. Canada Metal Co

upheld a federal air pollution law, even though it made "provision for co-operation

and consultation with the provinces in respect of the establishment of emission

standards and ...for federal-provincial agreements relating to air quality".62 The

Canadian Environmental Protection Act, 1999 ("CEPA"), continues this tradition of

co-operative federalism with a federal backstop that allows the federal government

to address international air and marine pollution where provincial governments

cannot prevent, control or correct that pollution or choose not to do so.63

38. The Attorney General of Saskatchewan further argues the GGPPA is

unconstitutional because it does not apply uniformly across the country and

arbitrarily applies to Saskatchewan.64 On the contrary, the GGPPA applies across

Canada and its operation in Saskatchewan is not arbitrary. The Act requires that

every province have a carbon pricing scheme that meets the federal standards. The

GGPPA only operates to impose the specifics ofthe fuel charge and output-based

pricing system where provincial efforts fall below that standard. The Act's operation

is not arbitrary, but based on the objective criteria of whether a province has a

carbon pricing system that is consistent with the federal GHG emissions reduction

target.

39. In any event, Saskatchewan cites no authority in support of its proposition

that a law is unconstitutional where it has differential application. 65 Indeed,

Saskatchewan refers to two cases, R. v. Sheldson S.e6 and Haig v. Canada,67 which

hold that differential application offederal law can legitimately forward the values of

a federal system.

C. The GGPPA is a valid exercise of the criminal law power

40. In the alternative, the GGPPA is a valid exercise of the federal government's

criminal law power pursuant to s. 91(27) of the Constitution Act, 1867. As noted

s2CanadaMetalCovR, 1982 CarswellMan 140 (Man CtQB) at para 10 (Canada'sAuthorities, Vol 1,Tab8).
63CEPA,atss 166 and 176.
64 Saskatchewan Factum, at para. 39.
65 Saskatchewan Factum, at para. 39.
68 [1990] 2 SCR 254 (Saskatchewan's Authonties, Tab 35).
e7 [1993] 2 SCR 995 (Saskatchewan'sAuthorities, Tab 12)
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above, the pith and substance of the GGPPA is to reduce GHG emissions by

requiring GHG emissions pricing to apply throughout Canada. In provinces without

a compliant GHG emissions pricing scheme, the Act operates to impose charges on

GHG sources and penalizes them iftheydonotpaythe mandatory charge.

41. Criminal laws, for constitutional purposes, have three elements: (1) a

prohibition, (2) a penalty, and (3) a typically criminal purpose. This is not a restrictive

definition, and the Supreme Court has upheld a variety of regulatory laws that have

been enacted by Parliament under its criminal law power.

/'. Protecting public health is a valid chminal law purpose

42. Public health is a fundamental concern of the criminal law.68 Parliament has

a long history ofvalidly regulating diverse public health matters through the criminal

law power.69 In RJR MacDonald, the Supreme Court held that

The scope of the federal power to create criminal legislation with
respect to health matters is broad, and is circumscribed only by the
requirements that the legislation must contain a prohibition
accompanied by a penal sanction and must be directed at a legitimate
public health evil. If a given piece of federal legislation contains these
features, and ifthat legislation is not otherwise a "colourable" intrusion
upon provincialjurisdiction, then it is valid as criminal law".70

43. The GGPA is not a "colourable" intrusion here given its public health and

environmental purpose.

44. In Hydro-Quebec, the Supreme Court upheld a complex regulatory scheme

to control the emission of PCBs in the 1998 version of the Canadian Environmental

Protection Act71 under the criminal law power for, among other reasons, its

promotion of health. La Forest J. found that environmental protection is "is closely

58 The Supreme Court has held, with respect to criminal law, that "Public
peace, order, security, health, morality:

these are the ordinary though not exclusive ends sen/ed by that law"^ Reference re Validity of Section 5 (a)
Da(fyfndus(ry/lcf,[1949]SCR1,atpara145(CPHA'sAuthorities,Tab7).
68 See, e.g. R v Wetmore, 1983 CarswellBC 693 (SCC), which considered the Food and Drugs Act as a law
with a health protection purpose upheld by the criminal law.
70 RJR-MacDonald Inc. v. Canada, [1995] 3 SCR 199 at para 32 (CPHA's Authorities, Tab 8).
71S C 1999,c. 33 [CEPA]
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integrated, directly or indirectly, with the protection of health".72 Regulation of GHGs

is critical forthe same health reasons as PCBs.

45. As the Federal Court of Appeal unanimously held in Syncrude Canada Ltd.

i/. Attorney General of Canada, "it is uncontroverted that GHGs are harmful to both

health and the environment and as such, constitute an evil thatjustifies the exercise

ofthe criminal law power".73

//'. The GGPPA is similar to other criminal laws that protect public health

46. A comparison of the provisions of CEPA and GGPPA demonstrates the

significant similarities between the two laws, and indicates that the GGPPA is also

a valid criminal law. As set out below, both laws have similar federal backstops,

offences, penalties, enforcement and sentencing provisions, among other parallels:

(a) Federal backstops: Furthering co-operative federalism, both the GGPPA
and CEPA have federal backstops for international air and water pollution,
respectively, under which the Minister shall only recommend regulations if
the governments responsible for pollution sources cannot "prevent, control or
correct the air pollution under its laws or does not do so".74

(b) Inspections: The procedure for inspections is similar under both the GGPPA
and CEPA.75

(c) Offences: Like CEPA, the GGPPA sets out a series of offences, including
those regarding false or deceptive statements.76

(d) Penalties: The GGPPA and CEPA have penalties for false/misleading
declarations77

(e) Enforcement: Both the GGPPA and CEPA designate enforcement officers
and empower them to make orders78 and charge for failure to comply.79

(f) Sentencing: Both the GGPPA and CEPA emphasize deterrence,
denunciation and the 'polluter

pays' principle, while also referring to Criminal
Code sentencing principles and aggravating factors. Both Acts also allow
courts to make additional orders where there is non-compliance.80

72 Canada('ProcureureG6n^rafe^.HydroQu<st)ec,[1997]3S.C.R.213[Hycfro-Quebec],atpara132(Canada's
Authorities, Vol 1,Tab25).
73 Syncrude Canada Ud. v. Attorney General of Canada, 2016 FCA 160 [Syncrude], at para 62 (Canada's
Authorities, Vol 2, Tab 37)
74 CEPA, supra note 71, s 166, 176(4).
75 GGPPA, supra note 9, ss. 141 and 203(1); CEPA, 218(1).
78GGPPA,ss.37(1), 131, 133, 232(1); CEPA, ss 272, 272 1
77 GGPPA, ss. 37(1), 131, 133, CEPA, ss. 272(2), 272 1
"GGPPA, ss 201(3), s. 215; CEPA, s. 169, s 217(3).
79 GGPPA, ss 218 and 219; CEPA, ss. 95, 98
r° GGPPA, s. 232(3), s 247,s 248,s 249; CEPA, s 272(3), s. 287^ s 287 1, s. 291
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iii. Parliament may indirectly regulate an activity without prohibition, and aim to
modify behaviour

47. Criminal laws may indirectly regulate an activity with a view to behaviour

modification, as is the case in the GGPPA. In RJR-MacDonald, the Supreme Court

considered whether the Tobacco Products Control Acts1 was valid under the

criminal law power, though it did not prohibit tobacco use to achieve its public health

purpose. Instead, theActregulated the advertising and labeling oftobacco products

in Canada. Nevertheless, the Supreme Court held that a valid criminal law purpose

may exist, no matter how "circuitous" a path Parliament takes to reach its goal.82

48. In Syncrude Canada Ltd. v. Canada,s3 the Federal Court of Appeal

considered the constitutionality of s. 5(2) of the Renewable Fuels RegulationsKf

pursuant to s. 140(2) CEPA. Similar to parts of the GGPPA, the regulation

combatted GHGs indirectly, by requiring diesel fuel produced, imported or sold in

Canada to contain at least 2% renewable fuel. Syncrude argued that the use ofthe

regulation to create demand for renewable fuels was not a criminal law, as it

addressed GHGs indirectly. The Court unanimously rejected that argument, holding

that "Parliament may use indirect means to achieve its ends. A direct and total

prohibition is not required".85

49. The Court in Syncrude also rejected the argument that the Regulation was

simply an economic measure, and not a valid criminal law, holding that:

The criminal law power is not negated simply because Parliament
hoped that the underlying sanction would encourage the consumption
of renewable fuel and spur a demand for fuels that did not produce
GHGs. All criminal law seeks to deter or modify behaviour, and it
remains a valid use of the power if Parliament foresees behavioural
responses, either in persons or in the economy.86

81 S.C. 1988, c 20.
82 RJR-MacDonald Inc. v. Canada (Attorney General), supra note 70. The modern Tobacco and Vaping
Products Act continues to regulate many minute aspects of the sale of tobacco products mcluding the size of
health waming labeis, in a manner that is prescriptive rather than obviously prohibitive; Tobacco and Vaping
ProducfsConfrof/lcf,SC19g7c13,s15, Totiacco Procfucte Labef/i'ng Regufafton, SOR 2011/, s 14(3)
83 Supra note 73.
84 SOR/2010-189
85 Syncrude. supra note 73 at para 83, quoting the Reference re Firearms Act (Can.), 2000 SCC 31 at para, 15,
[2000] 1 S C R. 783 [Firearms Reterence}, at paras. 39 and 40
86 Syncrude, supra note 73, at para 69.
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50. In the same way, the GGPPA aims to reduce GHG emissions by prohibiting

or regulating prescribed individuals from engaging in certain activities, unless they

complywith the requirements ofthefuel charge oroutput-based pricing system. The

prohibition is accompanied by penalties, which are enforced in a similar manner as

other statutes that have been upheld under the criminal law power. As in Syncrude,

the criminal law power should be applied flexibly in Ihis case to deal with a pernicious

public health problem.

iv. The GGPPA may valldly effect provincial properfy and civil rights

51. Finally, it is well established criminal law legislation protecting public health

may have incidental effects on property and civil rights in a province.87 The criminal

law power to regulate GHG emisslons does not constitute an invasion of provincial

rsgulatory power. Use of the criminal law power to protect, among other things, the

health of citjzens, is subject to a broad area of concurrency.88 Similariy, the GGPPA

has valid inddental effects on property and civil rights. Both the GGPPA and the

provinces' climate change plans maycoexist. As explained above, there is no direct

conflict between the GGPPAand provincial climate change laws.

PART IV - RELIEF

52. CPHA requests that this Honourable Court make the rscommendation that

the GGPPA is intra vires the federal government's power. CPHA requests that no

costs be awarded either for or against CPHA in respect of its intervention.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25'h day of January, 2019.

87 Standard Sausage, supra note 40 at para 66, cited with approval in Hydro Quebec, supra note 72 at para 129
and RJR Macdonafd, supra note 70.
88 Syncrvde, supra note 73, at para 153.
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C.A.No. CACV3239

IN THE COURT OF APPEAL FOR SASKATCHEWAN

IN THE MATTER OF THE GREENHOUSE GAS POLLUTION PRICING ACT, Bill C-74,
PartV

AND IN THE MATTER OF A REFERENCE BY THE LIEUTENANT GOVERNOR IN
COUNCIL TO THE COURT OF APPEAL UNDER THE CONSTITUTIONAL
QUESTIONS ACT, 2012, SS 2012, c C-29.01.

BETWEEN:

ATTORNEY GENERAL OF SASKATCHEWAN

Party Pursuant to Section 4 of The
Constitutional Questions Act, 2012

- and -

ATTORNEY GENERAL OF CANADA

Intervener Pursuant to Section 5(2) of
The Constitutional Questions Act, 2012

- and -

ATTORNEY GENERAL OF ONTARIO

Intervener Pursuant to Section 6 of
The Constitutional Questions Act, 2012

AFFIDAVIT OF IAN CULBERT
Affirmed November 29, 2018

(Canadian Public Health Association, Applicant for Intervener Status)

I, lan Culbert, ofthe City ofOttawa, in the Province ofOntario, AFFIRM AND

SAY:

1. I am the Executive Director of the Canadian Public Health Association ("CPHA"),

an applicant for intervener status. Accordingly, 1 have knowledge of the matters to which

1 depose in this affidavit. Where my knowledge is based on information and belieffrom a
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source other than my direct personal knowledge, 1 have indicated the source of my

information or beliefand 1 believe such information to be true.

2. I have worked at CPHA since 1990. l have assumed various roles including

Secretary ofthe Community Health Secretariat and HIV Prevention Program Officer and

Coordinator. In 2002, 1 became a Director of the Association managing the day-to-day

operational and programmatic functions. 1 was promoted to Director of Communications

and Business Development in 2008 and was appointed Executive Director in 2013.

3. CPHAseeks leave to intervene beforethe CourtofAppealofSaskatchewan in the

matter of Attorney General of Saskatchewan v Attorney General of Canada (Court File

No. CACV3239). As required by paragraph 7 of ChiefJustice Richards' Order respecting

interventions dated June 4, 2018 (the
"Intervention Order"), l have reviewed the first

factum filed by the Attorney General for Saskatchewan and the factum filed by the

Attorney General of Canada.

4. In this affidavit, 1 describe CPHA and address the following matters required by

paragraph 8 ofthe Intervention Order:

(a) The basis of CPHA's interest in the issues raised by this Reference;

(b) An explanation of what CPHA's participation will add to the proceedings;

and

(c) The position CPHA intends to take on the question posed to this Honourable

Court and the nature ofthe arguments CPHA intends to advance.

BACKGROUND - CPHA AND PUBLIC HEALTH

(a) About CPHA

5. Founded in 1910 through an Act of Parliament and registered as a charitable

organization since 1975, CPHA is a national, independent, non-partisan, non-

govemmental organization ("NGO") representing the interests ofpublic health in Canada,

with links to the international public health community. As the only national NGO in
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Canada focussed exclusively on public health, CPHA is uniquely positioned to advise

decision-makers about healthy public policy and to guide initiatives to help safeguard the

personal and community health of Canadians. A copy of the Certificate of Continuance of

CPHA under the Canada Not-for Profit Corporations Act is attached as Exhibit "A".

6. CPHA's primary purpose is to enhance the health and health equity of populations

in Canada by facilitating development and exchange of public health knowledge and by

advocating for evidence-informed, healthy public policies. In this regard, it encourages

and contributes to the development of sound, evidence-based public policy, legislation,

regulations, strategies, programs and practices that protect and promote health and

prevent illness and injury at a population level (as opposed to at the individual patient

level).

7. Membership in CPHA is voluntary and CPHA's members are primarily front-line

professionals, academics and researchers representing over 25 different health-related

disciplines across the country. Though its members are vital to supporting the activities

of CPHA, CPh-IA is not a professional association and is not primarily focussed on the

provision of health or medical services at an individual level. CPHA is a unique

organization that brings the public health conceptual framework to bear on issues ofvital

importance to the health and well-being of Canadians at a population level. Public Health:

A Conceptual Framework ("CPHA Conceptual Framework") describes CPHA's public

health approach and is attached as Exhibit "B".

8. CPHA provides a forum, drawing on the expertise of its members, to share

knowledge that informs program development and implementation, and policy-making

processes. When public health evidence supports particular policy measures, CPHA may

engage in an advocacy role by disseminating important findings directly to decision-

makers in government, practitioners in the workforce, and the Canadian public. When

CPHA performs this function, it does so in an assiduously non-partisan manner,

unencumbered by constraints that many public health professionals face as employees

of government or government-funded organizations or agencies.
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9. Select examples of CPHA's initiatives to advance public health education,

research, policy and practice in Canada and around the world in the past century include:

(a) Publishing the Canadian Journal of Public Health ("CJPH"): CPHA has

published this independent, peer-reviewedjournal, since 1910. TheJournal

is dedicated to fostering excellence in public health research, scholarship,

policy and practice. The aim of the Journal is to advance public health

research and practice in Canada and around the world.

(b) Advocating for the creation of a federal department of health (now Health

Canada): CPhlA played a key role in advocating for the creation of a federal

department of health in 1919.

(c) The National Seminar on Smoking and Health: CPHA co-sponsored this

conference with the Department of National Health and Welfare in 1972.

The conference initiated stronger, sustained leadership in tobacco

education initiatives.

(d) Alma Ata Conference: CPHA presented the position of the NGO community

at the World Health Organization ("WHO") / United Nations International

Children's Emergency Fund ("UNICEF") International Conference on

Primary Health Care in Alma Ata, Kazakhstan in 1978 (the
"Alma Ata

Conference"). The Alma Ata Declaration adopted at the Alma Ata

Conference emerged as a major milestone ofthe 20th century in the field of

public health.

(e) First International Conference on Health Promotion: In November 1986,

CPHA, Health and Welfare Canada and WHO organized the first

International Conference on Health Promotion held in Ottawa, leading to the

publication of The Ottawa Charter for Health Promotion, a seminal

document in the practice of public health around the world.

(f) Implementation of the Canadian International Development Agency's

("CIDA") International Immunization Program: CIDA chose CPHA to
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implement its international immunization program against all vaccine-

preventable diseases in developing Commonwealth and Francophone

nations, which CIDA launched in partnership with Wh-10, UNICEF and a

consortium ofCanadian NGOs in 1986.

(g) Publishing position statements, discussion documents and other resources:

CPHA regularly publishes timely, evidence-informed public health guidance

and perspectives to public health professionals and policy makers.1

10. CPHA has advocated for environment-specific health policies since the 1930s

when it examined standards forwater, sewage and dairy products. 1 prepared a selected

list of CPHA activities related to ecological determinants of health, attached as Exhibit
"c".

11. Since the early 1990s, CPHA has recognized the threat ofexcessive greenhouse

gas ("GHG") emissions to public health and the need to address climate change through

policy action. Some of CPHA's initiatives related to public health and climate change

include:

(a) 1991 Task Force Report - Human & Ecosystem Health: Canadian

Perspectives, Canadian Action: This was a major working document

researched and written by an expert task force commissioned by CPHA that

details the expected future human health impacts ofclimate change;

(b) 1999 Survey - Supporting Public Awareness Initiatives on the Health

Effecte of Climate Change & Air Pollution: Survey Report: CPHA

commissioned a survey of public awareness of the health effects of climate

change in four sectors (health, education, advocacy and the private sector),

with support contributed by the Federal government. The majority of

1 Policy and position statements published by CPHA since 2011 include: The Winnable Battle: Ending
Tobacco Use in Canada (2011), Managing lllegal Psychoactive Substances in Canada (2014), Statement
of Support for a National Inquiry Concerning Missing and Murdered Aboriginal Women (2014), Discussion
Paper on the Ecological Determinants of Health (2015), Medical Assistance in Dying (2016). The Opioid
CrisisinCanada(2016),APublicHealthApproachtotheLegalization, Regulation and Restriction ofAccess
to Cannabis (2017), and A Public Health Approach to Nicotine-Containing Vaping Devices (2018).

010



6

organizations sun/eyed regarded the health effects of climate change and

air pollution as major areas of concern;

(c) 2000 Roundtable - Roundtable on Health and Climate Change: In

partnership with Health Canada, Environment Canada and Natural

Resources Canada, CPHA organized and co-chaired a roundtable

attracting the participation of over forty organizations. Participants agreed

on the need for strong public outreach and engagement on climate change

and air pollution;

(d) 2001 Plan - Strategic Plan on Health and Climate Change: A Framework

for Collaborative Action: Building on the findings of the Roundtable on

Healthand Climate Change, CPHA published a plan emphasizing the need

for policy development, research and knowledge, public outreach and

engagement, adaptation and response capability and promotion of personal

action;

(e) 2002 Workshop - Clean Air Day: CPHA developed and disseminated

resource materials and public awareness activities for Clean Air Day and

beyond. CPHA also designed and implemented a pilot workshop for health

professionals;

(f) 2006 Interviews - Snapshot ofAdaptation and Response Capacityin Public

Health: CPHA questioned key public health community members in Canada

on the degree to which they considered climate change risks in policies and

planning;

(g) 2007 Policy Assessment - Climate Change and Health Vulnerability

Assessment: CPHA reviewed the draft technical and synthesis report of the

Government of Canada's Climate Change and Health Vulnerability

Assessment 2007 and selected key issues on which to report to public

health professionals in Canada;
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(h) 2015 Paper- Discussion Paper on the Ecological Determinants of Health:

This CPHA expert publication discussed climate change as a key

determinant of human health;

(i) 2016 Article - Public Health supports the Government of Canada's push to

accelerate phase-out of coal power. CPHA published online an article

explaining how the Government of Canada's efforts to eliminate coal plant

emissions would improve human health and help to stabilize the climate;

G) 2017 Article - Climate Change and Vector-borne lllness: A contributing

public health scientist described how climate change may be increasing the

range ofticks and mosquitos which are vectors for Lyme Disease and West

Nile virus, both ofwhich pose increasing threats to Canadian public health;

(k) 2017 Report - Lancet Countdown Report: Bhefing for Canadian

Policymakers: A brief summarizing Canadian issues based on the 2017

report, entitled Lancet Countdown on health and climate change. The brief

is directed towards Canadian policy-makers and was written by a team of

medical doctors and researchers. CPHA edited and distributed the Report

in partnership with The Lancet, one of the world's oldest and most reputable

peer-reviewed medicaljournals.

(1) 2018 Report - Lancet Countdown Report: Bhefing for Canadian

Policymakers: This report is described in more detail below, and is attached

asExhibif'D".

12. In 1992, CPHA was the first NGO to receive the Sasakawa Health Prize from the

Wh-10. The Sasakawa Health Prize is awarded for outstanding, innovative work in health

development, such as the promotion of health programs or notable advances in primary

health care, in order to encourage the further development of such work.
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(b) What is Public Health?

13. The concept of public health is central to the work of CPHA and to the issues raised

in this Reference. Public health is by definition a domain with inter-jurisdictional

accountability where all levels of government are responsible for different aspects of

public health, requiring collaboration, cooperation and mutual accountability among the

various levels ofgovernment in orderto be efficacious.

14. Public health is not the same thing as publicly funded health care. Public health

was defined in Canada's first Chief Public Health Officer's 2008 Report as "the organized

efforts of society to keep people healthy and prevent injury, illness and premature death.

It is a combination of programs, services and policies that protect and promote the health

of all Canadians." While health care focusses on the provision of health services to

individuals who are ill or injured, public health works to prevent people from becoming

sick or sicker, and to address primordial2 and primary prevention.3 For example, medical

services treats an individuals' lung cancer, but public health services promote abstention

from tobacco to prevent cancer. Excerpts from the Chief Public Health Officer's 2008

Report on the State of Public Health in Canada is attached as Exhibit "E". The Chief

PublicHealth Officeratthattimewas Dr. David Butler-Jones; aformerPresidentofCPHA.

15. Public health's primary focus is protecting and improving the collective health of

the broader community. This "population health approach", targets entire populations by

identifying and reducing health threats. Forexample, policies addressing issues such as

poverty, housing, sanitation, food and drugs, and the environment directly and indirectly

influence the health ofpopulations.

16. Public health experts have long recognized an inexorable link between the

environment and human health. Throughout the 20th and 21st centuries, public health

evidence has demonstrated that human health outcomes are inseparable from

2 Primordial prevention means preventing the emergence or development of risk factors by addressing the
social and environmental conditions in which these factors are observed to develop. For example,
encouraging children to adopt healthy lifestyles to prevent the emergence of health risks later in life.
3 Primary prevention is concerned with preventing the onset of disease by treating risk factors. Examples
include changes to behaviours such as cigarette smoking or diet.
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environmental conditions and policies. For more information about the environmental

dimensionsofpublic health, see CPHA's 2015 discussion document, Global Change and

Public Health: Addressing the Ecological Determinants of Health, attached as Exhibit
"F"

("CPHA Global Change and Public Health").

17. Core among public health principles for the purposes of this Reference is reliance

on sound, scientific evidence. Such an approach focusses policy initiatives on evidence

of what works or shows promise of working. This approach is key to understanding the

hazards that GHG emissions and climate change pose to public health, and in developing

effective policy responses.

18. The evidence-based public health approach has revolutionized human well-being

in Canada and around the world. Population-focussed public health policies and practices

have eradicated or controlled various sexually-transmitted (syphilis), nutritional (scun/y),

occupational (asbestosis), and environmental (/ead and mercury poisoning) diseases.

For further detail, see the CPHA Conceptual Framework, attached at Exhibit "B". For more

detail on the history of public health in Canada, see the Chief Public Health Officer's 2008

report attached at Exhibit "E".

19. Public health is ultimately a constitutional responsibility of government. The

responsibility is shared by different jurisdictional levels including federal, provincial,

territorial, municipal, and Indigenous governments. The obligations on governments are

captured in a core principle of public health - stewardship. Stewardship places a duty on

governments to act in ways that enhance the health of communities. The measures the

governments adopt with a public health dimension must further the objectives of public

health or, at minimum, not act as a detriment to public health.

20. CPHA believes that government policies including the Greenhouse Gas Pollution

Pricing Act shou\di be examined from a population health perspective.

I. CPHA'S INTEREST IN THIS REFERENCE

21. CPHA seeks leave to intervene in this Reference as it raises national public health

issues of critical importance. These issues engage CPHA's primary purpose to advocate
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forthe improvement and maintenance ofcommunity health in Canada according to public

health principles, including by advocating for evidence-informed responses to broad-

based harms such as climate change. As described in more detail below:

(a) Substantial and irrefutable scientific evidence has established that

anthropogenic climate change is a critical public health issue. It is causing

measurable impacts on the health of populations on a national and

international scale, demonstrating an unacceptably high level of risk for the

current and future health of populations across the world; and

(b) The public health approach supports federal authority to coordinate an

effective and consistent inter-jurisdictional response to climate change as a

public health issue of national and international concern.

22. CPHA is deeply concerned with these issues as climate change is a critical public

health issue that threatens to undermine the past century of gains in public health in

Canada and internationally, achieved, in part, through CPHA's efforts since 1910.

(a) Specific Climate Change Impacts on Public Health

23. The causal link between GHG emissions, climate change, and negative public

health impacts is incontrovertible.

24. The state of climate change science and its impacts is established by the work of

the Intergovernmental Panelon ClimateChange ("IPCC"). The IPCCwascreated in 1988

to regularly review and report on the state of knowledge on climate change. Its reports,

including the 2014 and 2018 reports found in the Attorney General of Canada's record4

are based on the contributions ofthousands of scientists around the world. The reports

areendorsed byall 195 membergovernmentsaftermultiple rounds ofexpertdrafting and

review. Information on the IPCC's rigorous reporting process is attached to this affidavit

as Exhibit "G". IPCC reports provide a uniquely rigorous and balanced perspective that

4 See Exhibit "C" to the Affidavit of John Moffet, affirmed Oct 25 2018 [Moffet Affidavit}, Canada's Record,
Vol 1, Tab 1C [2014 IPCC Report] and Exhibit "D" to Moffet Affidavit, Canada's Record, Vol 1, Tab 1D
[2018IPCCReport].
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reflects both scientific and political consensus on the state of climate science and its

impacts.

25, The independent findings of Environment Canada in its comprehensive 7th

Nafional Communication fo the United Nations Framework Convention on Climate

Change ("UN Communication"),5 are consistent with the findings of the IPCC.

26. Climate change is widely recognized in the public health community as the biggest

global health threat ofthe 21st century. The "Lancet Countdown: Tracking Progress on

Health and Climate Change" (the
"Lancet Countdown")

'is
a global, interdisciplinary

research collaboration between 27 academic institutions and inter-governmental

organization that monitors the progress on the relationships between health and climate,

and their implications for national governments. The central finding of the Lancet

Countdown
'is

that "the human symptoms of climate change are unequivocal and

potentially irreversible - affecting the health of populations around the world today. While

these effects will disproportionately impact the most vulnerable in society, every

communitywill be affected."

27. The Lancet Countdown 2018 Report: Briefing for Canadian Policy-Makers

("Canadian Briefing 2018") attached at Exhibit "D" was released today, November 29,

2018, in parallel with the 2018 International Lancet Countdown, which is attached as

Exhibit "H". Authored by physicians and public health experts, the Canadian Briefing

2018 was developed in conjunction with Canadian Medical Association and draws on

data provided by the Lancet Countdown to make evidence-informed recommendations.

The Canadian Briefing 2018 focuses on the links between climate change and health and

their implications for Canadian policymakers.

28. The scientific record on the impacts ofclimate change on public health is extensive

and establish with scientific certainty that climate change will have severely negative

impacts on human health in North America and around the world.6 In Canada, public

5 See Exhibit "G" to Moffet Affidavit, Canada's Record, Vol 1, Tab 1 G, [UN Communication}.
6 2018 IPCC Report, Canada's Record, Vol 1, Tab 1D at B5.2; 2014 IPCC Report, Canada's Record, Vol
1,Tab1Cat7.
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health impacts are expected to be particularly intense as warming is occurring at double

the global rate.7 The Arctic, where the rate is triple the global rate, is considered by the

IPCC to be one of the world's most vulnerable areas to the impacts of climate change.8

29. Some of these impacts are direct, immediate consequences of air pollution and

higher temperatures. Others are indirect, but nonetheless causal, consequences of

climate change. Some impacts are already being experienced throughout Canada, while

others are not occurring now, but are highly likely to emerge in the future.

30. Direct and immediate public health impacts of climate change include:

(a) Heat-related illnesses: Increased morbidity and mortality from illnesses

exacerbated by heat, such as heat stroke, heat edema, heat rash, heat

stress, acute cardiovascular disease such as heart attacks, and renal

disease;9 and

(b) Airpollution-related illness: Increased morbidity and mortalityfrom illnesses

exacerbated by higher GHG concentrations and ground-level ozone,

including asthma, ischemic heart disease, stroke acute lower respiratory

infections, lung cancer, and chronic obstructive pulmonary disease

("COPD").10

31. Indirect causally-linked public health impacts of climate change are scientifically

established to include:

(a) Vector-borne diseases: Increased prevalence of mosquito- and tick-borne

diseases, due to expanded geographic range of disease-bearing insects

7 UN Communication, Canada's Record, Vol 1,Tab1G at178,
a2018IPCCReport, Canada's Record, Vol 1, Tab 1D at 85.1.
9 Lancet Countdown 2018 Report. Briefing for Canadian Policy-Makers [Canada Briefing 201Cf\. Exhibit "C"

to this affidavit at 8; 2018 IPCC Report, Canada's Record, Vol 1, Tab 1D at B5.2; UN Communication,
Canada's Record, Vol 1, Tab 1G at187.
10 Canada Briefing 2018, Exhibit "D" to this affidavit at 11; UfV Communication, Canada's Record, Vol 1,
Tab1Gat187.
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due to warmer temperatures. This includes disease such as dengue fever

and Lyme disease;11

(b) Extreme weather events: Increase in frequency and intensity of extreme

weather events such as flooding, wildfires, heat waves, droughts and

hurricanes;12

(c) Water-borne illness and contamination: Increase in water-borne illnesses

and contamination due to increased precipitation and flooding;13

(d) Additional respiratory diseases: Further increase in respiratory illnesses

mentioned abovedueto increased productionofpollensand otherallergens

and regional incidents ofwildfire smoke;

(e) Strains on food security: Food security risks, such as crop yield

uncertainty,14 ecological impacts on Indigenous hunting traditions,15 and

impacts on fisheries due to ocean warming and acidification16 are expected;

and

(f) Coastal population displacement: Coastal communities are expected to be

affected by rising sea levels, which in turn is expected to lead to human

displacement, unstable shorelines, and flooding.17

32. Specific public health impacts of climate change that are already underway in

Canada include:

(a) Lyme disease and West Nile virus: Due to rising temperatures, the

geographic spread of Lyme-disease-bearing ticks has led to a spike in

diagnoses of Lyme disease in Canada. Similarly, the expanded range of

" UN Communication, Canada's Record, Vol 1, Tab 1G at 178.
12 UN Communication, Canada's Record, Vol1, Tab1G at184-185;2014 IPCC Reporf, Canada's Record,
Vol1,Tab1Cat8.
13 UN Communication, Canada's Record, Vol 1, Tab 1G at 186.
"2014 IPCC Reporl, Canada's Record, Vol 1, Tab 1Cat6, 13.
'5 UN Communication, Canada's Record, Vol 1, Tab 1G at 184.
""2014IPCCReport, Canada's Record, Vol 1,Tab1Cat6.
17 2014 IPCC Report, Canada's Record, Vol 1, Tab 1C at 13, 16.
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West-Nile-bearing mosquitos has brought Canada the annual threat of

West Nile disease;18

(b) Wildfires: The historic 2016 Fort McMurray wildfire displaced 94,000 people

and destroyed 2,400 homes and buildings with insured losses exceeding

$3.5 billion;19

(c) Floods: Flooding in 2017 in Quebec and Ontario caused thousands to

evacuate their homes and required military intervention;20

(d) Heat wai/es; An extreme heatwave in Quebec in 2018 has been linked to

climate change and caused at least 90 deaths;21 and

(e) Destruction of northern infrastructure and livelihoods: With the Arctic

warming at triple the global rate, the Canadian North is already experiencing

unique and dramatic impacts such as destruction of property and

infrastructure due to permafrost melt, melting of glacial sea ice which

provides traditional hunting routes, and thawing of winter ice roads which

provide connectivity to and between remote communities.22

(b) Public Health and Federal Role in Responding to Climate Change

33. Federal authority is essential to address the borderless impacts of climate change

and is supported by the public health approach. As with other national public health

issues, addressing climate change will require co-ordination between many levels of

government. The federal government has a necessary leadership role to coordinate

Canada's approach to this global issue, provide minimum standards and fill in gaps to

reduce GHG emissions to ensure public health is protected across Canada. The IPCC

18 UN Communication, Canada's Record, Vol 1,Tab 1G at178.
19 UN Communication, Canada's Record. Vol 1,Tab 1G at184.
m UN Communication, Canada's Record, Vol 1, Tab 1G at184.
21 Canada Briefing 2018, Exhibit "D" to this affidavit at 8.
12 UN Communication, Canada's Record, Vol 1, Tab 1G 184-185.
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concludes that co-operative, multi-level governance is required to overcome regional

constraints and achieve target emissions mitigation.23

34. As an advocate of public health and healthy public policy, CPHA is interested in

action at all levels of government to mitigate climate change. Similar to other national and

global health issues, such as communicable disease prevention,24 hazardous material

standards,25 or tobacco control initiatives,26 reducing GHG emissions to avoid dangerous

levels of climate change demands a federal role to co-ordinate and implement a rapid

and far-reaching carbon pricing policy.

35. Climate change is a multi-sectoral problem. As the Countdown Report describes,

GHG emissions can be attributed to land-based transportation, households, agriculture,

marineshipping, electricitygeneration, and avarietyofothersources.27The public health

approach does not limit action to particular sectors. The IPCC has been clear with a high

degree ofscientific certainty, that rapid and far-reaching action is required across sectors

to avert the impacts of climate change.28

36. CPHA is interested in evidence-based healthy public policy, including behavioral

change as a solution to public health problems. Carbon pricing is well-established as an

effective and efficient regulatory mechanism to reduce GHG emissions through

behavioural change, and thereby mitigate public health risks. Based on the best available

evidence, the Canadian Bhefing 2018 report at Exhibit "D" recommends the application

ofcarbon pricing instruments to address climate change and protect human health. Other

authoritative health organizations such as the Canadian Medical Association ("CMA")

have expressed support for carbon pricing in strong terms.29

13 2014 IPCC Report, Canada's Record, Vol 1, Tab 1C at 4.1.
24 Quarantine Act, S.C. 2005, c. 20; Human Pathogens and Toxins Act, S.C. 2009, c. 24.
25 Canadian Environmental Protection Act, 1999. S.C. 1999,c.33.
26WHO Framework Convention on Tobacco Control; Tobacco and Vaping Products Act, S.C. 1997,c. 13;
Non-smokers' Health Act, R.S.C. 1 985, c. 15 (4th Supp.).
27 Canada Briefing 20-18, Exhibit "D" to this affidavit at 11.
w 2014 IPCC Report, Canada's Record, Vol 1, Tab 1C at 3.3; 2018 IPCC Report, Canada's Record, Vol 1,
Tab 1DC2.
29 See Exhibit "H" to this affidavit, Letter of Support of Dr. Owen Adams, Chief Policy Advisor, CMA.
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III. CPHA WILL CONTRIBUTE TO THE PROCEEDINGS

37. CPHA will contribute its distinct public health perspective and expertise, described

above, to the constitutional issues raised in this Reference.

38. CPHA has experience contributing a public health perspective as an intervener in

constitutional cases. CPHA sought and was granted leave to appeal by the Supreme

Court of Canada in Canada (Attorney General) v PHS Community Services Society, 2011

SCC 44 ("PHS") and by the Ontario Superior Court of Justice in Simons v Canada

(Attorney General), 2018 ONSC 3741("S/mons"). Both were constitutional cases

regarding access to harm reduction for people addicted to intravenous drugs. In both of

these interventions, CPHA assisted the Courts with its unique public health perspective

on the constitutional issues raised.

39. CPHA believes that a focus on the public health impacts are necessary for this

Honourable Court to appreciate the full extent of the national concern posed by climate

change.

40. CPHA's application for intervention is supported by the CMA. A letter of support

from Dr. Owen Adams, Chief PolicyAdvisor, CMA, is attached as Exhibit "I".

IV. CONCLUSION

41. CPHA seeks leave to intervene in this Reference due to the critical public health

implications of the issues raised by this Reference, with the intention of providing this

Honourable Court with helpful and distinct submissions on the issues to be determined.

42. CPHA will abide by all Court Orders, including any limits on the materials to be

used at the hearing of the merits, the length of interveners' factum and time limits for oral

argument. CPHA undertakes to consultwith the parties and other interveners in an effort

to avoid duplication ofarguments.

43. CPHA is a not-for-profit public interest association and is working with pro-bono

counsel. CPHA requests that no costs be awarded for or against it in its proposed

intervention.
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SWORN BEFORE ME in the City of
Toronto, in the Province ofOntario, this
29th day of November, 201.

^
7:/. -/-^

I'Su^f^
CommJssi6p8i;-f6f-Tak/ngAffidavits

(or as may/be)
IAN CULBERT

Michael J.S. FinSey
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